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Honorable Marvin H, Brow, Jrs
Criminal Distriet Attormey
Fort Worth, Texas

Attention: Hon. Dayton Moses Opinion XNo. O-4402

Dear Sir: Res The eoffect of Bections 39 and 42

: of House Bill MNo. 20, 47th Legis-
lature, on the disclosure of re-
ports madq by the Department of
Pubiic Safety to prosscuting of=-
fiﬂi&lst

Wo are in receipt of your letter of February 7, 1942, from which we
quote the following portions:

"The office of the Highway Patrol at Fort YWorth, acting, they say, undsr
direction of Colonel Hamer Garrison, Dirsctor of the Department of Pullic
Safety, will not file in this office a copy of their report as to what

they did or found from their imvestigation. I have seen a nmumber of their
reports end they draw a diagrem of the scene of the aecident, which would

be very helpful, together with their comment as to what they found qut fram
persons other tham the accused, to the Distriot Attormey!s Office, when
complaints are filed for driving a motor vehicle while intoxicated, fail-
ing to render aid, or murder without malice., In fact, if they do not choese
to file a complaint their understending is that -l:hey are for'bﬂ.dden by this
Act to disclose to the prosecuting attorney's office anything that they may
know about the particular transaction, when. 1n£omation oomés to this office
that there has been & violation of the law. . :

"Our construction of this Act is that ‘they only 'bhins that 1s privileged and
confidential is the report of the party made to the Ddpartment of Putlto Bafe-
ty, not as to the evidence that might 6r might nbt show a.violation of the
law,

"I am sure that Colomel Garrison and his Départment are acting in verfectly
good faith; but I em also equally sure that they have a misconception of
the effect of House Bill No, 20. :

"Will you plesse advise this office at your earliest oonvenience your con=
struction of the duties of the Department of Public Bafety as to notifying
the prosecuting officers of such accidents where the offemse of drumken
driving, failing to render aid, or murder is involved3™
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The provisiona of House Bill No. 20 of the 47th Legislature,
(Article 6687b, Revised Civil Statutes) which are involved inthis opin=-
ion are Seotlons 39 and 42, Section 39 reads as follows:

"Aceidents to be reported by persons involved: -

"Every person involved in an accident resulting in death, injury,
or apparent property damage of Fifty Dollars ($50) or more where one or
more motor vehicles are involved and who is the holder of an operator's,
commercial operator's, or chauffeurts license, under the provisions of this
Act, shall make a report of such accident to the Department of Public Safety
within forty-eight (48) hours, Refusal to make such report shall render
the holder of such license liable to suspension or revocation of such license.
Reports required by this Seotion shall be deemed privileged communications."

Section 42 provides as follows:
"pccident reports confidential: -

"A11 required accident reports and supplemental reports shall be
without prejudice to the individual so reporting and shall be for the con-
fidential use of the Départment except that the Department may disclose the
jdentity of & person involved in en accident when such idemntity is not other-
wise kmom or when such person denieshis presence at such accident. No
such report shall be used as evidence in any trial, ocivil or criminal, aris-
ing out of such accident, except that the Department shall furnish upon re-
quest of any person who hes, or claims to have, made such a report or upon
demand of any court, & certificeate showing that a specified report has or
has not been received by the Department, solely to prove a compliance or
failure to comply with the requirement: that such report be made to the De~
partment."

Wo believe the intention of the legislature in enacting the above
sections was to prevent any violetions of the Constitutional inhibitions
against self-inoriminations. The Fifth Amendment to the Constitution of the
United States and Article 1, Section 10 of the fanstitution of Texas, pro-
vide, in substance, that in all criminal prosecutions the accused shall not
be compelled to give evidenoce against himself. This rule applies in any
kind of case in which one is called as a Wi tness ineluding civil and crim-
Ainal cases, 8See 44 Texas Jurisprudence, page 964, et seq., and 12 Texas
Law Roview, page 20, et seqe

This privilege is discussed in Wigmore on Evidéhdé,dVOIUme 8, page
325, et seq., in which 1t is saids

"The protection, under all clauses, extonds to all manner. of proceedlngs in
vwhich testimony is to be taken, whether litigous or not, and whether Tex
parte! or otherwise, It:therefore applies in all kinds of courts, and all
methods of interrogation before a court, in investigations by a grand jury,
end investigations by a Legislature or & body having legislatuve funotions,
and in investigations by administrative officials."
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This privilege is always personal as is dlsoussed in 44 Texas
Jurisprudence, page 966, where it is saids

“The privilege of not enswering the guestions on the groud that it will -
inoriminate him is the privilege of the witness only, only he may assert
the privilege of refusing to testify on that ground,®

Privileged communications are always held inviolate, but we do not
balieve this rule has ever been carried to the extent of saying that inform=-
ation obtained from other sources cannot be divulged by the person obtaining
such facts. Thus in discussing the scope of privileged communicetions be-
tween attorney and client, Mr. Wigmore in his work on Evidence, Volume B8, at
pege 615, et seq., says:

"It is therefore not sufficient for the attorney, im invoking the privilege,
to state that the information came somshow to him while acting for his cli-
ent, nor that it came from same particular third persor for the benefit of
the glient {unless the latter are agents of his client).”

Yo believe that the intention of the Legislature in estallishing
the Department of Public Safety as is set forth in Article 4413, Sections 4
and 21 and other sections thereof, indicates that the deparbment is to coop~
erate with the sheriffs and other local peace officers throughout the State
for the purpose of the prevention and discovery of crimes and the apprehen-
sion of criminals and the promotion of public safety. Article 4413, Section
4, providess '

"The commission shall formulate plans and policies for the enforcement of
the criminal laws and of the traffic end safety laws of the State, the pre-
vention of crime, the detection and apprehension of violators of the laws,
eand for the education of the citizens of the State in the promotion of
public safety and law observance.®

Article 4413, Section 21, provides:

“"The Director . . « shall formulate and put into effect plans and meens of
cocperating with the sheriffs and local police and peace officers through-
out the State for the purpose of the prevention and discovery of crimes
end the apprehension of criminals and the promotion of public safety."

Our interpretation of the above articles and authorities is that
the Department of Public Safety is not authorized to disclose any informa-
tion contained in reports received from the persoms involved in the acci-
dent described in thes: statutes, but that they are authorized to notify
the prosecuting officers of sll other information relating to oriminal
offenses which they receive from third persons or obtain during the ocourse
of their own 1nvest1gatlons.
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Your request also relates to the authority of the Department to
furnish prosecuting. officers with a copy of the report made to it by a
patrolman in instences invelving offenses of drunken driving,, failure to
stop end render aid, or murder, etc, :

Director Garrison advises that the: Department of Public Sefety
does furnish to such officers such facts as are discolsed by the investie
gation and that its patrolmen are instructsd to cooperate with other
officers in this respect, ut that it is the estallished policy of the
Department not to fumish complete oopies of such reports for the reason
that they alweys contain comments by the patrolman making the report
which comments are considered confidential. ,

Ve can find no legal objection to this esta'blished pelicy of the
Department,

Yours very truly
ATTORNEY GENERAL OF TEXAS
éy /S/ Alfred F, Herbelin

Alfred F. Heberlin
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